IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVILLE
August 29, 2001 Session

ROUSE CONSTRUCTION COMPANY v. INTERSTATE STEEL
CORPORATION

Appeal from the Chancery Court for Knox County
No. 137689-3  Sharon Bell, Chancellor

FILED JANUARY 15, 2002

No. E2001-00242-COA-R3-CV

Thisis a case wherein the Plaintiff/Appellant, Rouse Construction Company, seeks damages for
breach of contract from the Defendant/A ppellee, Interstate Steel Corporation. The Chancellor found
that there was no meeting of minds between the parties asto essential contract termsand, therefore,
ordered that Rouse's claim be denied. The Chancellor further determined that Interstate should be
allowed a judgment in the amount of $19,090.00 for materials and plans delivered to Rouse. We
concur in the determination of the Chancellor and affirm.

Tenn.R.App.P. 3 Appeal as of Right; Judgment of the Chancery Court Affirmed; Cause
Remanded

HoustoN M. GopDARD, P.J., delivered the opinion of the court, in which HERsCHEL P. FRANK sand
CHARLES D. SusaNo, Jr., JJ., joined.

D. Scott Hurley, Knoxville, Tennessee, for the Plaintiff/Appellant, Rouse Construction Company

WandaGraham Sobieski and Nanette J. Landen, Knoxville, Tennessee, for the Defendant/Appelleg,
Interstate Steel Corporation

OPINION

In this appeal from the Knox County Chancery Court the Plaintiff/Appdlant, Rouse
Construction Company (hereinafter Rouse), conteststheruling of the Knox County Chancery Court
in favor of the Defendant/Appellee, Interstate Steel Corporation (hereinafter Interstate) and raises
the following issues which we restate:

1. Did the Chancellor err in her determination that there was no meeting of the minds
between the partieswith respect to essential termsof aconstruction subcontract which Rouse asserts
existed between itself and Interstate?



2. Did the Chancellor err in granting Interstate a judgment for materials and construction
planswhich Interstate provided to Rouse in connection with a construction project for which Rouse
was employed as general contractor?

In August of 1997, Interstate submitted abid to Rouse to be employed as a subcontractor to
provide steel fabrication and erection for a congruction project for Grace Baptist Church in
Knoxville. Rouserelied on thisbid in calculating its own bid to be employed as general contractor
on the project.

In late September of 1997, Grace Baptist Church advised Rouse that it had been chosen to
serve asgeneral contractor and on or around that same date Rouse notified Interstate that it planned
to use Interstate for structural steel fabrication and erection based on Intergate's gpparent low bid
to perform those services. Shortly thereafter, I nterstate began providing some servicesto the project,
transmitting a few framing plans and bolts to the construction site on October 3, 1997, and some
erection drawings, nuts, bolts and washers on October 7, 1997.

On October 15, 1997, Dwight Campbell, Rouse's project expediter, sent afax to Interstate's
president, John Goodwin, setting forth a proposed schedul e of tentative start datesfor sted work by
Interstate. However, at ameeting on October 17, 1997, between Mr. Goodwin and Rouse officids,
Mr. Goodwin announced that Interstate would not be able to comply with this schedule and
presented Rouse with an alternative schedule. Rouse officia stestify that the schedul e presented by
Mr. Goodwin was not separated into construction phasesand wasrejected. Mr. Goodwin was asked
by Rouse to submit a phased schedule with a bar graph showing how each phase of construction
would be implemented in relation to the building. It isundisputed that, at the time of the meeting on
October 17 therewas still no signed contract between the parties.

On October 20, 1997, Joel Perfetto, vice president of Rouse, received abar graph schedule
from Interstate along with acover memorandum from Mr. Goodwin describing the attached schedule
as 'tentative’ and noting that, although the attached schedul e breaks framing into two sequences, a
three unit break would, in his opinion, make the project easier. Mr. Perfetto testifies that he
contacted Mr. Goodwin upon recei pt of this proposed schedul eand memorandum and requested that
Mr. Goodwin submit a three phase schedule but that Mr. Goodwin never did so. Mr. Goodwin
testifies that Rouse did not respond to the schedule submitted by him on October 20.

The next meeting between Rouse and Interstate took place on November 14, 1997. Mr.
Goodwin testifies that at this meeting Mr. Perfetto presented him with yet another schedule which
Mr. Goodwin rejected and he describes the dates set forth in that schedule as "somewhat similar,
if not tighter, than the one that Dwight Campbell told me was their tentative start up dates. It did
not reflect the schedule | gave them on the 20th of October.” Mr. Goodwin further testifies that at
this meeting he was advised by Rouse that a contract was still being worked on but that it would be
finalized by the next week. Pending readiness of the contract, Rouse provided Mr. Goodwin with
asample form contract for hisreview.



On November 18, 1997, Mr. Goodwin sent a letter to Doug Donohue, president of Rouse,
which Mr. Goodwin testifies was prompted by a phone cdl from Mr. Donohue the previous day
whereinMr. Donohueindicated that Interstate was behind schedul ein submission of shop drawings.
Mr. Goodwin begins this |etter by stating as follows:

Inview of the circumstances and your scheduledemands, | do not believe we can help you
in this project.

We have gone over dl aspects of this matter very carefully, and sill must contend that the
very best we can do, as far as schedule is concerned, does not meet your needs.

The letter also describes the best that Interstate is able to do with respect to scheduling,
setting forth those factors upon which such scheduling would be contingent. In closing the letter,
Mr. Goodwin states:

If this project schedule becomes more realistic, perhaps we can work withyou to
the extent as stated above.

Please advise me as soon as possi bl e aswe are continuing our effortsand progress
on the framing plan portion of this project.

Ontheday after hereceived thisletter Mr. Donohue called Mr. Goodwin and, according to
Mr. Goodwin, inquired asto when Interstate would be able to submit shop drawingsfor the project.
Mr. Goodwin testifies that he advised Mr. Donohue that he would be able to submit the drawings
as soon as certain problemswereresolved on framing plans. Mr. Goodwin further testifiesthat this
telephone call "eased Dave Donohue's mind in the fact that we were still working on our plans.”

The record shows that Interstate continued working on the project during the months of
November and December of 1997, specifically by preparing framing plans and shipping bolts, steel
beamsand steel columnsto theconstruction site. Therecord al so showsthat the partiescorresponded
onvariousoccasionsduring thistime period regarding delivery of materialsand other mattersrel ated
to work being performed on the project by Interstate.

On December 30, 1997, Rouse sent Interstate a proposed contract for execution which
included a liquidated damages clause pursuant to which Interstate "shall furnish in good time
sufficient labor, materials, plant' and equipment and shall work such hours asmay be necessary to
insure substantial completion of the work in accordance with the agreed upon construction
schedule.” Theliquidated damages clause further states that " The Subcontractor shall be liable for
any damages, actual or liquidated, which the Owner may sustain asaresult of failure or dday by the
Subcontractor without reasonable cause in the performance of the work and in adhering to the
prerequisite requirements to substantial completion.” The Parties had not previously discussed
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liquidated damagesand the clause does not set forth aper day liability limitation amount. Interstate
assertsthat, because of the exposureit would face under thisliquidated damages clause and the fact
that there had been no agreement reached between it and Rouse asto a schedule, it did not sign the
contract.

Rouseofficials next met with Mr. Goodwin on January 14, 1998. Mr. Donohuetestifiesthat
he brought to this meeting a project schedule that had been prepared in November of 1997 for
submission to Grace Baptist Church. Our review of thisschedulerevealsthat itisageneral schedule
which covers, not only the steel work that Interstate would have performed, but aso other work
necessary to completion of the project such as masonry and carpentry. Mr. Donohue testifies that
Interstate did not agree to this schedule. Mr. Goodwin testifiesthat, prior to litigation of this case,
he had not seen this schedule and that, in fact, the schedule which Mr. Donohue furnished him on
January 14, 1998, was the same schedule he had received from Mr. Perfetto on November 14, 1997.
In any event, there was no agreement as to either of these schedules at the meeting on January 14,
1998, nor does it appear that there was any discussion of the proposed contract Interstate had
received from Rouseon January 3. Rouseassertsthat at thismeeting I nterstate agreed to deliver steel
for the first phase or sequence of the project by the end of January; however, Interstate deniesthis.

On February 10, 1998, Rouse faxed Mr. Goodwin amessage requesting that hefurnish steel
delivery dates for the project. The next day , February 11, 1998, Mr. Goodwin wrote a letter
advising Rouse that, because there had been no meeting of the minds between the Parties as to the
project schedule and because the contract proposed by Rouse contained unacceptable terms,
including the liquidated damages clause, Interstate had no alternative but to reject the proposed
contract. Theletter also requeststhat Rousereturn I nterstate'sshop drawingsand asubsequent | etter
dated April 23, 1998, Interstate requests that Rouse pay for steel delivered and used on the project.

OnMarch 6, 1998, Rousefiled acomplaint against I nterstate seeking damagesfor breach of
contract, negligence and negligent misrepresentation. The case came on for trial on July 8, 1999,
and, based upon her factual findings, the Chancellor concluded that there had not been ameeting of
minds between Rouse and Interstate as to essential contract terms of scheduling and liquidated
damages. Accordingly, Rouse's claim for breach of contract was denied and I nterstate was granted
ajudgment against Rousein theamount of $19,090.00 for construction plansand material delivered
to Rouse while Interstate was working on the project. Rousefiled its notice of appeal on January 31,
2001.

Thisisanon-jury caseand, assuch, our review isdenovo upon therecord of the proceedings
below. There is no presumption as to the correctness of the trial court's conclusions of law. See
Campbell v. Florida Sed Corp., 919 SW.2d 26 (Tenn. 1996). However, as mandated by
Tenn.R.App.P. 13(d), thereisapresumption that thetrial court'sfindings of fact are correct and we
must honor that presumption unless the evidence preponderates to the contrary. Union Carbide
Corp. v. Huddleston, 854 S.\W.2d 87 (Tenn. 1993). Further, this Court does not pass judgment on
thecredibility of witnesses. Thetrial court, having seen and heard the witnessestestify, isin thebest
position to determine the witnesses' credibility. See Bowman v. Bowman, 836 S.W.2d 563 (Tenn.
Ct. App. 1991).



It is well established under the law in Tennessee and elsewhere that a contract requires a
meeting of minds as to terms and that indefiniteness as to an essential element of a contract may
prevent the creation of an enforceable contract. See Doev. HCA Health Services of Tennessee, Inc.
46 S\W.3d 191 (Tenn. 2001). The requirement that there be a meeting of minds as to the terms of
the contract applies whether the contract is express or implied. See Forest, Inc. of Knoxville v.
Guaranty Mortgage Company, Inc. 534 S.\W.2d 853 (Tenn. Ct. App. 1975).

Rouse does not dispute that scheduling was an essential element of contract in this caseand
the proposed contract received by Interstate from Rouse on January 3, 1998, specifically states:

Timeisof theessenceinthisAgreement. The Subcontractor shall furnishingood
time sufficient labor, materials, plant® and equipment and shall work such hours
as may be necessary to insure substantial completion of the work in accordance
with the agreed upon construction schedule.(italics added)

Rouse contends that, while the parties have diverging views about what was discussed or
agreed to as far as scheduling was concerned, the schedule submitted by Mr. Goodwin to Mr.
Perfetto on October 20, 1997, was, in fact, the schedule upon which the Parties agreed and upon
which therewas ameeting of minds. And, whilethere was no expresswritten contract between the
Parties in this case, Rouse contends that there was, nevertheless, an implied contract as evidenced
by the submission of abid by Interstate, the awarding of that bid by Rouse, the acceptance of that
award by Interstate and the commencement of work on the project by Interstate. We respectfully
disagree with Rouse that there was a meeting of minds between the Parties asto scheduling and we
further disagree that the conduct of the parties supports a finding of implied contract.

The schedule of October 20, 1997, is specifically designated a"tentative schedule" in the
memorandum from Mr. Goodwin which was attached to the schedule. Although Joel Perfetto,
Rouse's vice president, testifiesthat Rouse notified Interstate of its acceptance of this schedule, Mr.
Goodwin denies that Rouse ever made any comment with respect to this "tentative" schedule. As
previoudy noted, thisCourt reliesuponthetrial court indetermining the credibility of witnessesand
wedo not find that the evidence otherwise preponderates against the Chancellor'sfinding that there
was no meeting of minds as to the October 20 schedule or any other schedule. We find no
convincing written evidencein the record which confirmsthat I nterstate agreed that the schedul e of
October 20 would bethefinal schedulefor the project and we notethat, infact, thereisdisagreement
within Rouses's own ranks as to which schedule was finally agreed upon. Specifically, Rouse's
president, testifiesthat the agreed upon schedul ewastheal ternative schedul e submitted by I nterstate
on October 17,1997, "to be improved upon.” although he further testifies that at the meeting with
Mr. Goodwin on January 14, 1998, he presented Mr. Goodwin with the schedule which had been
prepared for Grace Baptist Church in November of 1997. In addition, Rouse's project expediter,
testifiesthat it was his understanding that the October 20 schedulewasnot thefinal schedule. Based

2S.ee footnote 1.



on all of thisand the record as awhole, we do not find that the evidence preponderates against the
Chancellor's finding that there was no meeting of minds between the Parties as to scheduling.

Furthermore, we are not persuaded by Rouse's argument that | nterstate's commencement of
work on the project after accepting Rouse's bid award shows sufficient meeting of minds to merit
afinding of implied contract absent an agreement between the Parties asto the essential element of
scheduling and we accept Mr. Goodwin'stestimony as adequate explanation of | nterstate's continued
work in the absence of awritten contract:

We were looking toward the contract. We wanted thisjob. We had bid thisjob.
We were low bidder on thisjob and we could do thisjob. And we were working
toward the award of that contract. We were giving Rouse what servicewefelt we
could givethem in anticipation of this contract.

Having determined that were was no contract between the Parties, it is not necessary that we
address matters relative to the liquidated damages clause and we decline to do so.

Rouses's argument that Interstate is not entitled to the $19,090.00 in damages awarded by
the Chancellor for plans and material which Interstate delivered to Rouse when Interstate was
working on the project is without merit. Rouse asserts that equity prevents such an award because
Interstatequit the project without advance notice, without identifying itssteel suppliersor furnishing
any steel for the first phase of the project and that it quit even though Mr. Goodwin, its president,
admitted that Rousewas not making any unreasonabl e demandsfrom ascheduling standpoint during
January and February of 1998.

Asthere was no contract between the partiesin this case, we do not find that Interstate was
required to do any more than it did under the circumstances. Interstate continued to work on the
project in anticipation of an acceptabl e contract which never materialized andin so doing it provided
the material and plansfor which it seeks compensation. We agree with Interstate's contention that
Rouse should have reasonably understood that I nterstate expected to be paid for theseitems and we
find that Interstate is entitled to compensation for these items under the doctrine of quantum mer uit.
As provided under Tennessee law quantum meruit is appropriate where: (1) there is no existing,
enforceable contract, (2) the party seeking recovery provided valuable goods or services, (3) the
party to be charged received the goods or services, (4) the circumstances indicate that the parties to
the transaction should have reasonably understood that the person providing the goods or services
expected to be compensated, and (5) the circumstances demonstrate that it would be unjust for a
party to retain the goods or services without payment. See Swvafford v. Harris, 967 S.\W.2d 319
(Tenn.1998). Itisour determinationthat all prerequisitesfor allowanceof quantum mer uit damages
have been met under the facts of this case.

For the foregoing reasons the judgment of the Chancery Court is affirmed and the cause is
remanded for collection of costs below. Costs of appeal are adjudged against Rouse Construction
Company and its surety.



HOUSTON M. GODDARD, PRESIDING JUDGE



